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CORPORATE DISCLOSURE STATEMENT

The Ratepayer Advocate ~s a~ independent agency o~ the State

of New Jersey. The Ratepayer Advocate was established by Governor

Christine Todd Whitman of New Jersey under the Reorganization Plan

No. 001-1994 ("Plan"), which was codified and is set fo!:'th in

K.J.S.A. 13:10-1. The Ratepayer Advocate represents the interests

of all utili~y consumers - residential, small business, commerclal

and industrial. The Ratepayer Advocate is expressly authorized to

appear as a party on behalf of ratepayers in all utility matters

that are before the Board. N.J.S.A. 13:1D-1. Section 9 of the Plan

grants to the Ratepayer Advocate, the express authority to:

a. assist, advise and cooperate with the B[PU] commissioners
in the exchange of information and ideas in the. formation
of long term energy policy and goals which impact all New
Jersey's ratepayers;

b. negotiate with utilities on behalf of the ratepayers in
an effort to reach an accommodation of views with respect
to proposed rate increases;

***
d. si t on the Advisory Council on Energy Planning and

Conservation and on the E~ergy Master Plan Committee; and

e. appeal any determination, finding, or order of the BPU
determined by the Director of the Division to be adverse
to the ratepayer interest. N.J.S.A. 13:1D-1(9)

STATEMENT OF JURISDICTION

The U.S. District Court for the District of New Jersey

("District Court") retained jurisdiction in this case pursuant to

Section 252 (e) (6) of the Telecommunications Act of 1996 (the

"Act"). 47 U.S.C. § 252 (e) (6). The District Court issued, on June

6, 2000, a final order holding that the New Jersey Board of Public

1



::.Jo::"'::":"o:ies (~he "Board"\ has au~hority under the Aco: ~c s'..:bso:::.o:'..:~e

~ts ow~ :"~~erconnection rates for rates reached by parties pursua~o:

0:0 o:he arbi tration provisions of the Act. On June 30, 200C

Petio:ioners filed a Notice of Appeal in accordance with Rules 3 and

4 of the Federal Rules of Appellate Procedure. This Court has

jurisdiction to review the order of the District Court under 28

;"':.S.:::. § 1291.

STATEMENT OF THE ISSUES

Whether the District Court erred in not granting summary

Judgment by holding that the Board has legal authority under

~he Act to substitute its own generic ra~es for rates set by

arbitration pursuant to Sections 251 and 252 of the Act. (4a,

5a, 13a, 14a, 47a, and 224a-264a; see also Exhibit A attached

hereto)

L. Whether the District Court erred in not granting summary

judgment by holding that Section 261 of the Act authorizes the

Board to substitute its uniform rates for rates set by

arbitration. Such decision is erroneous because substitution

of uniform rates is inconsistent with the requirements of the
.

Act and the Federal Communications Commissions ("FCC") orders

under the Act. (4a, Sa, 13a, 14a, 47a and 224a-264a; see also

Exhibit A attached hereto}

STATEMENT OF THE CASE

Petitioners appeal the District Court's decision holding that

the Act authorizes the Board to substitute its own rates for rates

adopted pursuant to the arbitration procedures set forth in

2



Se=~lo~s 251-52 0: ~he Ac~. Th~s litlga~ion began on Nove~e~ 2~,

:99~ when AT&~ :iled a complaln~ in Federa: Distric~ ~ou~~ seekir.;

review under Section 252 (e) (6) of the Act. (9a, 44 a) The Di.s~~i2~

Cbur~ entered a Consent Order for Intervention by the Ratepaye~

Advocate on February 2, 1998. (44a) On June 6, 2000, the District

Cou~~ issued i~s ruling, holding that the Board has authority under

the Act to substitute its own rates for arbitrated rates, thougr.

the actual rates that the Board did establish were arbitrary and

capricious. The Ratepayer Advocate filed a Notice of Appeal or:

June 30, 2000 appealing that part of the District Court decision

holding that the Act authorizes the Board to substitute generic

provisions for the terms of an agreement reached by arbitration

under the Act. (la) Additional procedural history is provided in

the Statement of the Facts immediately below.

3



STATEMENT OF THE FACTS

A. The Telecommun~cat~onsAct of 1996

=ongress enacted the Telecommunications Act of 1996, Pub ..

No. 104-104, 100 Stat. 56 (1996) (the "Act" or "1996 Ac,:."), to

deci s i vely alter the preexisting legal framework governing the

provision of telephone services, to foster competi tion l:-: loca2

telephone s~rvice, to impose new obligations on incumbent loca2

t.elephone exchange companies, and to preempt state regulatory

constraints on the emergence of competition. Congress's stated

goal of t.he 1996 Act is "[t] 0 promote competition and reduce

regulation in order to secure lower prices and higher quality

services for American telecommunications consumers and encourage

the rapid deployment of new telecommunications technologies." 1996

Act, Pub. L. No. 104-104, 110 Stat. at 56 (purpose statement).

Prior to the 1996 Act, state public utility commissions

("state commissions") pervasively regulated local telephone service

as a monopoly and granted an exclusive franchise to provide service

in a particular area to an incumbent local exchange carrier

(" ILEC') See In re Implementation of the Local Competi tien

Provisions in the Telecommunications Act of 1996, 11 FCC Red 15499

(1996) ("Local Competi tion Order") at en 1. Consequently, the ILECs

effectively exercised exclusive dominion over the means by which

consumers placed and received telephone calls. Congress designed

the 1996 Act to remove the legal impediments to entry and

competition in the provision of local telephone service. The Act

4



ernbod~eci :::::ongress's ::.:::-m belief that "facilities-baseci ::ompe::i:::..c:-:"

:"5 possible and in the best interests of the publlc. See H.t:,.

Con:. Rep. No. 104-458, at 148 (1996) , reprinted ~n,

'J.S.:::::.C.A.N. 124, 160. ("Conference Report"). Therefore, the Act

established a carefully-planned, pro-competitive framework for

p=omot:..ng facilities-based competition.

Pub. I... No. 104-104, 110 Stat. 56 (1996).

See, e. g. , ide at 1 I -:; .
-''''-f

AT&T had traditionally provided most local and long distance

telephone service throughout the United States. However, in 1974,

the Uni ted States filed an anti trust action against AT&T fo=

allegedly monopolizing "a broad variety of telecommunications

services and equipment in violation of section 2 of the Sherman

Act." United States v. AT&T, 552 F.Supp. 131, 139 (D.D.C. 1982).

The eventual settlement reached between AT&T and the government

became known as the Modified Final Judgement ("MFJ") and required

AT&T to divest itself of the 22 regional Bell operating companies

'~RBO:::::s" or "BOCs") that prov~ded local telephone service,

incl uding Bell Atlantic, the RBOC serving the middle Atlantic

states, and Bell Atlantic-New Jersey, the BOC providing service in

New Jersey. The MFJ prohibited the BOCs from offering long-

d:..stance service. See Id, at 188. The BOCs continued to retain' a

monopoly in local telephone service in their respective regional

areas. Id.

The regulatory landscape created by the MFJ remained

relatively unchanged until Congress enacted the 1996 Act. Congress

recognized that the mere removal of the legal protections

5



~raG~~~onally afforded ILECs would not, by itself, accornc:~s~ ~~s

goa: 0: facilities-based compe~i~ion. Congress understood that t~e

ILECs, such as Bell Atlantic-New Jersey, provided services and were

the gatekeepers to nearly every telephone consumer in the~r

respective service areas. See Local Competition Order, at ~ 10;

E.R. Rep. No. 104-204, at 74, reprinted in, 1996 U.S.C.C.A.K. le,

39. Congres~ also realized that new entrants could not effectively

compete with the ILECs, if the entrant were required to duplicate

~he ILEC's network before providing local service. See Conference

Report, at 148.

Therefore, Congress sought to facilitate competition in the

provision of local telephone services by specifically requiring in

the 1996 Act that ILECs open their networks to new entrants. The

fI.Ct compels ILECs (i) to permi t requesting telecommunications

carriers to interconnect their facilities with the ILEC's network,

see 47 USC § 251 (c) (2); (ii) to lease certain elements of their

':"oca':" network to competitors on ,unbundled basis, see 47 USC §

251(c) (3); and (iii) to sell to other carriers, at wholesale rates,

any telecommunications services that the ILEC provides to its own

customers at retail rates in order to allow those carriers to

resell the services, see 47 USC § 251 (c) (4)

The 1996 Act authorizes- expedited procedures to further

e££ectua te competi tion in local telephone service in a timely

manner. The Act invites telecommunications carriers to

"negotiate U with the ILEC to establish terms and conditions for

entry into the local telephone market.

6
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~hE A=~ permi~s any par~y ~c the negotia~io~ to petitlc~ tne sta~e

=o~~~ssion tc mediate, see 4; US: § 252(a) (2), or to a=bi~~ate, see

47 USC § 252(b), any unresolved or disputed issues. Ir. addi tior.,

the Act requires that any such arbi tra tion be completed by the

state commission "not later than 9 months after the date or. which

the local exchange carrier received the reques~ [£o~

interconnection] under this section." 47 USC § 252 (b) (4) (C) The

Act limits the state commission to consideration of only those

"i s sues set forth in the peti tion and in the response" ~o the

Detition for arbitration. 47 USC § 252 (b) (4) (A) . The Act makes

clear that a state commission "may only reject ... an agreement (or

any portion thereof) adopted by arbitration ... if it finds that the

agreemen~ does not meet the requirements" of the A~t or the

lmplementing regulations of the FCC. 47 USC § 252 (e) (2). The Act

also mandates that any such rejection be accompanied by "written

findings as to any deficiencies." 4 7 USC § 252 (e) (1) .

Congress also established specific pricing standards to govern

the rates that ILECs may charge competi ti ve telecommunica ti6ns

carriers fOI interconnection ("interconnection rates") to the

ILECs' local network.

mandated that

See 47 USC § 252(d). Congress specifically

Determinations by a State commission of the just and
reasonable rate for interconnection of facilities and
equipment ... shall be based on the cost (determined
without reference to a rate-of-return of other rate-based
proceeding) of providing the interconnection ... and
nondiscriminatory, and may include a reasonable profit.

47 USC § 252 (d) (1) (A) - (B) . Congress also directed the Federal

7



:::::Jrr.:r,""':Di ca-::.. ODS Comrn:..ssion ("FCC"; to establish reaulatl:JDs -~

:..m~lemen:. -:he requirements of the Act wi-:hin six months of the date

of enactment. See 47 USC § 252.(d)(l).

In compliance wi th the Act, the" FCC issued several pricing

rules in its Local Competition Order on August 8, 1996. With

regard to the priclng of interconnection and network elements, -:he

rCC adopted,a forward-looking economic cost methodology based on

the total element long-run incremental cost ("TELRIC"). See Local

Competition Order, at ~ 685. State commissions are to apply TELRIC

to determine the permissible interconnection rate that an ILEC may

charge a competi ti ve telecommunications carrier exercising its

right to interconnect under Section 251 (c) (2) and thereby compete

wi th the ILEC in providing local telephone service directly to

consumers. Id. The FCC's authority under the 1996 Act to design

and promulgate a pricing methodology was affirmed by the United

States Supreme Court. See AT&T v. Iowa Utils. Bd., 525 U.S. 366

1999 . On remand from the Supreme Court in the same case, the

United States Court of Appeals for the Eighth Circuit specifically

upheld the FCC's use of a TELRIC forward-looking cost methodology

to calculate interconnection rates in compliance with the 1996 Act.

See Iowa Utils. Bd. v. FCC, 219 F.3d 744 (8th Cir. 2000)

B. The AT&T/BA-NJ Arbitration

On March I, 1996, AT&T requested that Bell Atlantic-New Jersey

("BA-NJ"), the ILEC in New Jersey, enter into an interconnection

agreement pursuant to Section 252(a) of the 1996 Act. Although the

8



pa~:les negotiated ce=taln terms and conditions, AT&~ pe:~:~oned

~996 to arbitrate the unresolved issues. On August 15, the Boa=d

appointed retired state court judge Paul Thompson to arbitrate the

interconnection agreement between AT&T and BA-NJ. (50a-53a)

Pursuant to a request by Judge Thompson, AT&T and BA-KJ filed

supp~ementa~ pleadings to describe the results of their furthe~

negotiations on August 30, 1996. AT&T indicated its willingness to

proceed with discovery and rely on its proposed cost study, the

"Hatfield Model." BA-NJ argued that Judge Thompson should adopt

"interim" rates based on the FCC's Local Competition Order.: Judge

~hompson held hearings from September 23, 1996 through October 15,

1996. The transcripts for the 12 days of the hearing totaled 3600

pages. The parties introduced 172 exhibits, presented 18

witnesses, and submitted more than 250 pages in post-arbitration

briefs.

On November 8, 1996, Judge_ Thompson issued his written

opinion. (98a-113a) Judge Thompson found that a modified version

of the cost model proposed by AT&T properly calculated the forward-

looking economic costs of interconnection. Therefore, Judge

Thompson established permanent rates and calculated incremental

costs based on TELRIC.

At a prehearing conference on September: 12, 1996, BA-NJ
reiterated that it planned not to present its own cost-studies and
intended to rely on rates based on the FCC's Local Competi tion
Order.

9



c. The "Generic" Proceedings

v:~~hln 11 days 0: Judge Thompson's decision, BA-K: pe~l~ionej

~he Board to reverse Judge Thompson and impose lnterim rates basec

oh the FCC's Local Competi'tion Order until permanen~ rates were

established by the Board. The Board never explicitly ruled on ~he

motion. Rather, the Board sought comments regarding BA-NJ's

request that all arbitrated rates be deemed "interim" pending the

resolution of the Board's ongoing "generic" rate proceeding.

The origins of the "generic" proceeding date back to December,

1995. Prior to the enactment of the 1996 Act, the Board initiated

an investigation and rulemaking-proceeding to determine whether to

permit competition in local telephone service. The subsequent

passage of the 1996 Act imposed specific requirements on state

co~~issions to promote competition. The Board recognized its role

under Sections 251 and 252 of the Act in the mediation,

arbitration, and approval of interconnection agreements and adopted

a two-step process to fulfill its r~le in furthering competition in

local telephone service. See Order, Docket No. TX95120631, at 2

(June 20, 1996) (the "June 20 Order"). (94a-96a) The June 20 Order

provided (1) that the rates, terms~ and conditions resulting from

the "generic" proceeding would generally be available for parties

to freely adopt in negotiating and arbitrating interconnection

agreements and (2) that any "generic" rates, terms, and conditions

determined by the Board in its rulemaking proceeding would not

supersede any negotiated or arbitrated rates, terms, and

conditions. See June 20 Order, at 2 ("the generally available

10



~e:-rns and =ond~tions tha~ :-esul~ from the generic pro=eed~n; W~ __

~,...,~ supersede a:-bi trated terms and conditions") (emphasis added .

As a :-esult, the Board continued to support Judge Thompson's

effor~s to arbitrate an inter=onnection agreement between AT&T and

BA-NJ pursuant to Section 252 of the 1996 Act, while,

=ontemporaneously, it progressed with its entirely distln=t. and

separate "generic" proceedings. On August 15, 1996, the Board

reaffirmed its commitment to ensure that its review of negotiated

and a:-bitrated interconnection agreements remained independent of

its "generic" proceedings. (50a-53aJ The August 15 Order

memorialized earlier assurances by the Board in its open public

meetings. Although, as noted above, the "generic" proceeding began

months before AT&T requested interconnection with BA-NJ, it

extended for more than a year beyond the date on which arbitration

between AT&T and BA-NJ concluded. c

D. Backtracking: Obliterating the Lines between the AT&T/BA
NJ Arbitration and the Separate and Distinct "Generic"
Proceeding

Although AT&T began, continued, and expected to conclude a

n.egotiated and arbi trated interconnection agreement with BA-NJ

independent of and without interference from the results of the

Board's separate and dist inct "generic" proceeding, the Board

backtracked, from its earlier commi tments and erased the lines

between the arbitration and the "generic" proceeding. On July 17,

AT&T requested interconnection with BA-NJ on March 1, 1996.
Judge Thompson issued his written opinion on November 8, 1996. The
Board issued its "Generic Order". on December 2, 1997.
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Board fi=s: a:1noun::ed its "gene=i::" ::-a-:es

in:e=::onne:::ion a: an open pucli:: meeting. The "gene=i::" rates

were substantially highe= than the interconne::tion rates that were

afbitrated between AT&T and BA-NJ. At the same meeting, was

also suggested that the new "geneiic" rates should supersede the

AT&T /BjC..-N,,- arbitrated rates. (69a, 177a, 203a, 220a at lfl18)

?r:.or to the July 17 publi:: meeting, AT&T and BA-NJ had

finalized an inter::onne::tion agreement that in::luded the arbitrated

inter::onne::tion rates. However, on July 23 and July 25, 1997, BA-

stated that .~

l .... would refuse to sign any inter::onne::tion

agreement that in::luded the arbitrated rates and insisted that the

"generi::" rates supe=sede the arbitrated rates in the

inte=connection agreement. (70a, 177a, 203a, 220a at Clr19) As a

resul t of the impasse, AT&T and BA-NJ submitted two different

versions of the inter::onne::tion agreement for the Board's

consideration. On July 25, 1997, AT&T submitted for Board

approval, pursuant to Se::tion 252(e) of the 1996 A::t, an

inter::onnection agreement that in::luded the arbitrated rates. (70a,

177a, 203a, 220a at lJI20) On August 5, 1997, BA-NJ presented the

Board wi th an interconne::tion agreement that in::orporated the

"generi::" inter::onne::tion rates. In addition, the parties filed

briefs and reply briefs with, 'the Board to support the Board's

consideration and approval of their respective interconnection

agreement. (70a, 177a, 203a, 220a at lJI20)

On September 9, 1997, the Board ruled in favor of BA-NJ and

required the parties to substitute the "generic" inter::onhection

12



~a~es fc~ ~he ra~es ~ha~ were a=bl~rated betwee~ A!&: an= 3A-~:.

"7:J:::-'la, l7Sa, 203a-20':;a, LL .... a a: 'JI2l:

=eserV.lng all of its rights, executed BA-KJ's version of the

interconnection agreement on September 15, 199:. The Boare

approved the agreement at its public meeting on October 8, ~997.

As pa=t of its "generic" proceeding, the Board issued a w=it~e~

crder on December 2, 1997, to memorialize the decisions rendered by

the Board at the September 9 and October 8 public meetings and to

explain the basis for its actions in superseding the arbitrated

~ates witt its "generic" rates. See Order, Docket No. TX95120631

(Dec. 2, 1997) ("Generic Order") (114a-156a) On December 22,

1997, the Board confirmed its approval of the agreement in writing.

See Order, Docket Nos. T096070519 and T096070523 (Dec. ~2, 1997).

i157a-166a)

E. The Decision of the United States District Court for the
District of New Jersey and the Appeal to the United
States Court of Appeals for the Third Circuit

On November 24, 1997, AT&T filed a Complaint with the District

Court seeking review of the Board's decision to substi tute the

interconnection rates that were the result of arbitration pursuant

to Section 252 of the 1996 Act with its "generic" rates in AT&T's

proposed interconnection agreement. See AT&T Comm. of N.J., Inc.

v. Bell Atlantic-New Jersey, Inc., Civ. No. 97-5762 (D.N.J. June

6, 2000). AT&T filed an Amended Complaint on January 12,

1998. (54a-92a)

13



0:-. January 29,1998, the District Cour::. execu::.ee c Conse;:":

Greer =or Intervention by the Ratepayer Aevocate.: Or. February :-,

:999, the Ratepayer Advocate filed a Motion for Summary Judgement.

The Ratepayer Advocate asked the District Court to grant surnmary

jUdgment on four separate and independent bases. These four baseS

raise or:ly questions of law which justified granting summary

Juegment to the Ratepayer Advocate. The Ratepayer Advocate

submi t ted its statement of material facts, asserting that there

existed no genuine issue of material fact in accordance with Rule

56 of the Federal Rules of Civil Procedure. Neither the Board nor

BA-NJ contested the statement of facts proffe~ed by the Ratepayer

Advocate, or offered any statement as to material facts they felt

were in dispute so as to preclude summary judgment.

First, the Ratepayer Advocate argued that the Board lacked

s::.a::.u::.ory authori ty under Sections 251 and 252 of the Act to

subs-citute rates from the "generic" proceeding for the

~nterconnection rates that were the result of arbitration between

AT&T and BA-NJ. According to the Ratepayer Advocate, the Board's

actions were therefore ultra vires. Second,the Ratepayer Advocate

contendec that the Board's actions were preempted under the

.-
Supremacy Clause of the United States Constitution, the 1996 Act,

and the FCC rules and regulations issued pursuant to the 1996 Act. 4

The District Court entered the Consent Order on February 2,
1998. As Plaintiff-Intervenor, the Ratepayer Advocate adopted the
AT&T pleadings as its own.

U.S. Const., art. VI, cl.2 (Supremacy Clause).

14



~:--.:.~j, ~rle Ratepaye::- Advocate s~!:'essed tha-: -:he .:r:t.e~C:C:1:1e:::'lC:--:

agreemen~ between AT&T and BA-NJ was arbitrated in accorda~ce ~~~~

the Act and could not be rej ected by the Board under Sectio~

252 (ej (2) (A) and (B). Fourth, the Ratepayer Advocate mai~tainec

that BA-NJ waived its rights to challenge the arbitrated provisions

a~d should be estopped from challenging those provisions in thlS

r;roceeding.

On June 6, 2000, the District Court issued its opinions and

"a~firm[ed} the Board's decision to substitute generic rates for

.arbitrated rates as a proper exercise of authority under the Act."

See AT&T v. BA-NJ, Civ. No. 97-5762, at 8-11. (13a-16a) At the

same time, however, the District Court identified several legal

errors made by the Board. In particular, the District Court held

that the specific "generic" rates for interconnection established

by the Board were the result of "arbitrary and capricious" decision

making. Though the District Court affirmed the authority of the

Board to supersede arbitrated rate~ with generic rates, the Court

found that the specific rates implemented by the Board were the

result of a~ "arbitrary and capricious" decisional process. The

Board's "carte blanche" acceptanc~ of nonrecurring UNE rates as

proposed by BA-NJ was also found to be "contrary to the evidence in

the record and so is arbitrary and capricious." Id. at 31. The

In deciding the case, the District Court never specifically
addressed any of the Ratepayer Advocate's arguments for summary
judgement. The District Court's discussion rejected, in effect,
both the ul tra vires and the Section 252 (e) (2) arguments and
ignored entirely the preemption and waiver contentions.
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~.'..s:..:::-.:.::::. Cou=:. =eve=sed and =emanded the Boa=d's de:.e.:::-:r..:.na:..:.o::=,

.:::-eS?e::::'lng dark :ibe.:::- and subloop u~bund:ing as being i:: violatlcn

of the FCC's Third Report and Order ~~ 152-153 and 220-222. Ie. a:.

:3 and 15 respectively. The Dist=ict Court also remanded ba:::k to

the Board for reconsideration, its determination regarding cable

:i1: :acto.:::- as being inconsistent with TELRIC, (Id. at 34\ and its

decisions to restrict CLEC availability of wholesale discounts fo.:::

customer specific pricing arrangements of the incumbent carrier.

On November 14, 2000 the Ratepayer Advocate filed wi th the

District Court a letter requesting that certain items be added to

the docket entries in the case (224a-264a)

Since the issue of properly negotiated interconnection rates

l s so vi tal to the goals of a competi ti ve telecommunications

ma=ketplace, the Ratepayer Advocate has appealed that portion of

the District Court's decision which affirmed the actions of the

Board below in substituting the generic interconnection rates for

those reached through arbitration.

STATEMENT OF RELATED CASES AND PROCEEDINGS

On March 3, 2000, the Ratepayer Advocate filed a Petition For

Declaratory Ruling seeking preemption by the Federal Communications

Commission ("FCC") of certain legal requirements 'imposed by the New

Jersey Board of Public Utili ties arising from the its order in

Docket No. TX95120631 (otherwise referred to as the "Generic

Proceeding") CC Docket No. 00-49.

The Ratepayer Advocate asked the FCC to declare 'that
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